CROSSLEAD SAAS AGREEMENT
LAST UPDATED: NOVEMBER 4, 2017
This SAAS AGREEMENT (the “Agreement”) forms a contract between the client signing an Order Form or Statement of Work (“Company”)
and CrossLead, Inc. (“CrossLead”) (each sometimes referred to as a “Party” and collectively, the “Parties”), and governs the relationship
between the Parties with respect to the SaaS Services and Consulting Services offered by CrossLead. By signing an Order Form or Statement of
Work, and/or accessing or using CrossLead Platform, the Company agrees to be bound by the terms of this Agreement. COMPANY SHOULD
NOT ACCESS AND/OR USE CROSSLEAD PLATFORM IF COMPANY DOES NOT AGREE WITH ALL OF THE PROVISIONS OF THIS
AGREEMENT.

1.

MODIFICATIONS TO THIS AGREEMENT.

1.1
CrossLead reserves the right to revise this Agreement from
time to time. CrossLead will date and post the most current version
of this Agreement on the CrossLead website located at
www.crosslead.com (the “Site”). Any changes will be effective
upon posting the revised version of the Agreement (or such later
effective date as may be indicated at the top of the revised
Agreement). Company’s continued access or use of any portion of
the SaaS Services constitutes Company’s acceptance of such
changes. If Company does not agree to any of the changes,
Company must cease use of the SaaS Services and contact
CrossLead immediately at legal@crosslead.com.
2.

ACCESS AND USE

2.1
Orders. The Company will be able to order access to one
or more CrossLead Modules of the software collectively known as
“CrossLead Platform” through the website located at
https://platform.crosslead.com (“CrossLead Platform”), (as set
forth in an Order Form, the “SaaS Services”). The specific
CrossLead Modules that will be made available to Company will
be set forth in one or more Order Forms executed by the Parties
from time to time during the Term. The Parties shall negotiate and
sign each Order Form separately. Each Order Form shall set out a
description of the applicable CrossLead Module to be provided by
CrossLead and the costs associated with such CrossLead Module.
Each Order Form shall be incorporated in this Agreement by
reference.
2.2
Provision of Access. Subject to the terms and conditions
contained in this Agreement, CrossLead hereby grants to Company
and its Authorized Users a non-exclusive, non-transferable right to
access the features and functions of the applicable CrossLead
Module set forth in the applicable Order Form during the Term set
forth on the Order Form for the number of Authorized Users set
forth on the Order Form up to the Service Limits. Unless otherwise
set forth in an Order Form, each Authorized User will have access
to a maximum of three (3) gigabytes (“GB”). In the event an
Authorized User exceeds the maximum GB allowed under this
Agreement or an Order Form if different, the Company will have
seven (7) days to reduce the amount of storage to the applicable
limits, or Company will be charged $.05 per GB per month in
excess of the applicable limits. On or as soon as reasonably
practicable after the Effective Date, CrossLead shall provide to
Company the necessary passwords, security protocols and policies
and network links or connections and Access Protocols to allow
Company and its Authorized Users to access the CrossLead
Module. Company and any Authorized User may only use the
CrossLead Module in accordance with the Access Protocols.
2.3
Usage Restrictions. Company will not (a) decompile,
disassemble, reverse engineer or otherwise attempt to obtain or
perceive the source code from which any software component of
the CrossLead Modules is compiled or interpreted, and Company
acknowledges that nothing in this Agreement will be construed to
grant Company any right to obtain or use such code; or (b) allow

third parties other than Authorized Users to gain access to the
CrossLead Modules. Company will ensure that its use of the
CrossLead Modules complies with all applicable laws, statutes,
regulations or rules.
2.4

Retained Rights; Ownership.

(a)
Ownership and Use of Company Data. Company
retains all right, title and interest in and to the Company Data, and
CrossLead acknowledges that it neither owns nor acquires any
additional rights in and to the Company Data not expressly granted
by this Agreement. CrossLead further acknowledges that Company
retains the right to use the Company Data for any purpose in
Company’s sole discretion. Subject to the foregoing, Company
hereby grants to CrossLead a non-exclusive, non-transferable right
and license to use the Company Data during the Term for the
limited purposes of performing CrossLead’s obligations under this
Agreement. Company further grants CrossLead the right to create
anonymous profiles and derivative insights based on the Company
Data (the “Insights”) that it may use as part of the CrossLead
Modules for Company and other customers of CrossLead;
provided, however, that such Insights do not disclose any Company
Confidential Information or otherwise disclose the identity of
Company.
(b)
Ownership of CrossLead Module. Subject to the rights
granted in this Agreement, CrossLead retains all right, title and
interest in and to the CrossLead Modules and the Insights, and
Company acknowledges that it neither owns nor acquires any
additional rights in and to the foregoing not expressly granted by
this Agreement or any licenses to the software used to provide the
CrossLead Modules.
Company further acknowledges that
CrossLead retains the right to use the foregoing for any purpose in
CrossLead’s sole discretion.
(c)
Feedback. Company may provide CrossLead with
feedback, comments and recommendations regarding the
functionality and performance of the CrossLead SaaS Services,
including, without limitation, identifying potential errors and
improvements (collectively, the “Feedback”). CrossLead (and its
partners and suppliers) shall have the unrestricted right to use the
Feedback provided by Company to CrossLead in connection with
the CrossLead SaaS Services or this Agreement at its sole
discretion, including to improve or enhance the CrossLead SaaS
Services and other CrossLead (or its partners’ and suppliers’)
products, and, accordingly, CrossLead (and its partners and
suppliers) shall have a non-exclusive, perpetual, irrevocable,
royalty-free, worldwide right and license to use, reproduce,
disclose, sublicense, distribute, modify, and otherwise exploit such
Feedback without restriction.
2.5

Support and Consulting.

(a)
Support. Subject to the terms and conditions of this
Agreement, CrossLead shall exercise commercially reasonable
efforts to provide Technical Assistance for the use of the
CrossLead Module to Eligible Support Recipients during

CrossLead’s ordinary and customary business hours in accordance
with its standard policies and procedures.
(b)
Eligible Support Recipients. CrossLead shall have no
obligation to provide Technical Assistance, by any means, to any
entity or individual other than Eligible Support Recipients.
Company can designate up to two (2) persons, which designees
shall be eligible to receive Technical Assistance from CrossLead
(“Eligible Support Recipients”). Such designees may be changed
at any time by written notice.
(c)
Access. As a condition of CrossLead’s obligations under
Section 2.5(a), Company shall provide such information and/or
access to Company resources as CrossLead may reasonably require
in order to provide Technical Assistance under this Agreement.
CrossLead shall be excused from any non-performance of its
obligations hereunder to the extent any such non-performance is
attributable to Company’s failure to perform its obligations under
this Section 2.5(c).
(d)
Means of Access to Technical Assistance. Eligible
Support Recipients shall be permitted to request Technical
Assistance (i) by telephoning CrossLead at such telephone number
as CrossLead may specify for such purposes from time to time; or
(ii) by directing electronic mail requests therefore to CrossLead at
the electronic mail address as CrossLead may specify for such
purposes from time to time.
(e)
Consulting. Company will be able to order certain
consulting services related to Company’s use of the CrossLead
Modules pursuant to a written statement of work executed by the
Parties (each, a “Statement of Work” and such services, the
“Consulting Services”). Such Statement of Work shall set out a
description of the applicable Consulting Services to be provided by
CrossLead and the costs associated with such services, as well as
any additional terms that will govern the Consulting Services. Any
such additional terms shall apply only to the Consulting Services
and shall not affect the terms of this Agreement, or any terms
governing Company’s use of the CrossLead Modules. Each
Statement of Work shall be attached to this Agreement and
incorporated in this Agreement by reference.
3.

COMPANY RESPONSIBILITIES.

3.1
Authorized Users Access to CrossLead Modules.
Company may permit any Authorized Users to access and use the
features and functions of the CrossLead Modules as contemplated
by this Agreement. Company will be responsible for all actions or
omissions of its Authorized Users. Authorized User IDs cannot be
shared or used by more than one Authorized User at a time.
Company shall use commercially reasonable efforts to prevent
unauthorized access to, or use of, the CrossLead Modules, and
notify CrossLead promptly of any such unauthorized use known to
Company. Company acknowledges and agrees that it may need
certain networking capabilities, bandwidth and hardware to use the
CrossLead Modules. Company is solely responsible for all
hardware, software and bandwidth required to reach the CrossLead
systems to gain access to the CrossLead Modules.
3.2
Company Responsibility for Data and Security.
Company and its Authorized Users shall have access to the
Company Data and shall be responsible for all changes to and/or
deletions of Company Data and the security of all passwords and
other Access Protocols required in order to access the CrossLead
Module. Company shall have the ability to export Company Data
out of the CrossLead Module and is encouraged to make its own
back-ups of the Company Data. Company shall have the sole
responsibility for the accuracy, quality, integrity, legality,
reliability, and appropriateness of all Company Data. Company

acknowledges and agrees that, except as otherwise agreed between
the Parties to this Agreement or in a separate written agreement,
CrossLead will have no obligation to back-up Company Data, nor
will CrossLead have any liability for any loss or corruption of
Company Data, nor will CrossLead have any obligation under this
Agreement to retain any Company Data after the expiration or
termination of the Term.
3.3
Service Rules and Guidelines. Company and all
Authorized Users shall use the CrossLead Module solely for its
internal purposes as contemplated by this Agreement and shall not
use the SaaS Service to: (a) transmit material containing software
viruses or other harmful or deleterious computer code, files, scripts,
agents, or programs; (b) interfere with or disrupt the integrity or
performance of the CrossLead Module or the data contained
therein; (c) attempt to gain unauthorized access to the CrossLead
Module computer systems or networks related to the CrossLead
Modules; or (d) interfere with another user’s use and enjoyment of
the CrossLead Modules.
3.4
Collection of Company Data.
Company shall be
responsible for obtaining any and all consents necessary to allow
for the collection of Company Data under this Agreement and the
processing of the Company Data by CrossLead. Company hereby
represents and warrants that the collection and transmission of the
Company Data to CrossLead as contemplated by this Agreement as
well as the processing of such Company Data in conformance with
the terms of this Agreement complies in all respects with all
applicable laws, rules and regulations that apply to the Company
and its employees.
4.

FEES AND EXPENSES; PAYMENTS.

4.1
Fees. Company will pay to CrossLead, without offset or
deduction, all fees required by a particular Order Form and/or
Statement of Work (collectively, the “Fees”). In addition,
Company shall reimburse CrossLead for all reasonable costs and
expenses (including travel, lodging and out-of-pocket expenses)
incurred in connection with the performance or provision of the
services (“Expenses”). All Fees will be billed and paid in U.S.
dollars. CrossLead shall submit a written invoice to Company for
Fees, Expenses and any applicable taxes permitted under Section
4.3 to be paid by Company hereunder. Except as may be otherwise
set forth in the applicable Order Form and/or Statement of Work,
Company shall pay CrossLead within thirty (30) days of the date of
receipt of the invoice via electronic transfer to the bank account
specified by CrossLead. Invoices submitted by CrossLead in the
form of electronic mail shall be deemed received by Company on
the date of the electronic mail.
4.2
Price Escalations. The prices set forth in each Order
Form for the provision of the CrossLead Module(s) under this
Agreement will be adjusted upon each anniversary of the Effective
Date to the list price in effect at the time of the renewal; but, in no
event, will the annual fee charged to Company increase by more
than seven percent (7%) over the cost for the then-existing Term.
4.3
Taxes. Fees invoiced hereunder do not and will not
include any taxes levied by or due to any duly authorized taxing
authority. Company will pay all applicable taxes and other
government charges, if any, however designated, derived from or
imposed on the transactions contemplated hereby, including sales,
value-added, use, transfer, withholding, privilege, excise and other
taxes and duties, except for taxes based on CrossLead’s income.
4.4
Disputed Fees. In the event that Company reasonably and
in good faith disputes any invoice, Company shall notify
CrossLead in writing within five (5) business days of the date of
receipt of the applicable invoice. Company shall pay reasonable

expenses and outside attorneys’ fees that CrossLead incurs in
collecting late payments that are not disputed in good faith. Late
payments that are not disputed in good faith bear interest at the rate
of 1.5% per month (or the highest rate permitted by law, if less). If
Company fails to pay any amounts invoiced by CrossLead (other
than amounts disputed in good faith) by the applicable payment due
date, CrossLead shall have the right, in its discretion, to suspend
access to the CrossLead Module(s) and any Technical Assistance
on notice to Company until such time that payment is received.
5.

REPRESENTATIONS AND WARRANTIES.

5.1
Reciprocal Representations and Warranties. Each Party
hereby represents and warrants that it is duly authorized to enter
into this Agreement and to make the commitments and grant the
rights set forth in this Agreement.
5.2
Representations of CrossLead. CrossLead represents and
warrants that it will provide the CrossLead Module(s) and perform
its other obligations under this Agreement in a professional and
workmanlike manner substantially consistent with general industry
standards. CrossLead further warrants, for the benefit of Company
only, that the CrossLead Module will conform in all material
respects to the standard user documentation for such CrossLead
Module
provided
to
Company
by
CrossLead
(the
“Documentation”) for a period of thirty (30) days after CrossLead
first makes the CrossLead Module available to Company, provided
that such warranty will not apply to failures to conform to the
Documentation to the extent such failures arise, in whole or in part,
from (i) any use of the CrossLead Module other than in accordance
with the Documentation, or (ii) any combination of the CrossLead
Module with software, hardware or other technology not provided
by CrossLead under this Agreement.
6.

DISCLAIMERS, EXCLUSIONS AND LIMITATIONS
OF LIABILITY.

6.1
Internet Delays. CROSSLEAD'S SERVICES MAY BE
SUBJECT TO LIMITATIONS, DELAYS, AND OTHER
PROBLEMS INHERENT IN THE USE OF THE INTERNET
AND ELECTRONIC COMMUNICATIONS. CROSSLEAD IS
NOT RESPONSIBLE FOR ANY DELAYS, DELIVERY
FAILURES, OR OTHER DAMAGE RESULTING FROM SUCH
PROBLEMS.
6.2
Disclaimer.
EXCEPT
AS
EXPRESSLY
REPRESENTED OR WARRANTED IN SECTION 5, TO THE
MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW,
THE CROSSLEAD MODULES, THE DOCUMENTATION,
AND ALL SERVICES PERFORMED BY CROSSLEAD ARE
PROVIDED “AS IS,” AND CROSSLEAD DISCLAIMS ANY
AND ALL OTHER PROMISES, REPRESENTATIONS AND
WARRANTIES, WHETHER EXPRESS OR IMPLIED,
INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED
WARRANTIES OF MERCHANTABILITY, FITNESS FOR A
PARTICULAR PURPOSE, NON-INFRINGEMENT, SYSTEM
INTEGRATION AND/OR DATA ACCURACY. CROSSLEAD
DOES NOT WARRANT THAT THE CROSSLEAD MODULES
OR ANY OTHER SERVICES PROVIDED BY CROSSLEAD
WILL MEET COMPANY’S REQUIREMENTS OR THAT THE
OPERATION OF THE CROSSLEAD MODULES WILL BE
UNINTERRUPTED OR ERROR-FREE, OR THAT ALL
ERRORS WILL BE CORRECTED.
6.3
Limitation of Liability. EXCEPT FOR LIABILITY
RESULTING
FROM
BREACH
OF
SECTION
8
(CONFIDENTIALITY) OR OBLIGATIONS ARISING UNDER
SECTION
7
(INDEMNIFICATION),
AND
NOTWITHSTANDING ANYTHING IN THIS AGREEMENT

(INCLUDING ANY ORDER FORM AND/OR STATEMENT OF
WORK) TO THE CONTRARY, (I) IN NO EVENT SHALL
EITHER PARTY BE LIABLE TO THE OTHER FOR
CONSEQUENTIAL, SPECIAL, INDIRECT, INCIDENTAL, OR
PUNITIVE DAMAGES OR LOSS OF PROFITS OR REVENUES
ARISING OUT OF THE PERFORMANCE OF THIS
AGREEMENT, AND, (II) AS BETWEEN THE PARTIES,
NEITHER PARTY’S LIABILITY IN CONNECTION WITH
THIS AGREEMENT SHALL EXCEED THE AGGREGATE
AMOUNT PAID BY COMPANY UNDER THE APPLICABLE
ORDER FORM OR STATEMENT OF WORK FOR THE
SERVICES GIVING RISE TO THE LIABILITY.
7.

INDEMNIFICATION.

7.1
Reciprocal Indemnification by Parties. Each Party shall
indemnify, hold harmless and, unless otherwise directed by the
other Party, defend, the other Party and its affiliates, directors,
officers, employees and agents (collectively, the “Indemnified
Party”) from and against any and all third-party suits, actions,
claims and resulting liabilities, losses, damages, judgments,
payments, penalties, fines, fees, costs and expenses (including
reasonable attorneys’ fees) awarded to the third party (collectively,
“Liabilities”) arising from any third-party claim relating to or
based on the gross negligence or intentional misconduct of the
indemnifying Party, its affiliates, officers, directors, employees and
agents in connection with this Agreement, provided that the
indemnifying Party shall not be responsible for Liabilities resulting
from the gross negligence or intentional misconduct of the
Indemnified Party, and the Indemnified Party promptly notifies the
indemnifying Party in writing of the claim, cooperates with the
indemnifying Party, and allows the indemnifying Party sole
authority to control the defense and settlement of such claim.
7.2
Indemnification by CrossLead. CrossLead agrees to
indemnify, defend and hold harmless Company from and against
any and all losses, liabilities, costs (including reasonable attorneys’
fees) or damages resulting from any claim by any third party that a
CrossLead Module and/or the Documentation infringes such third
party’s U.S. patents issued as of the Effective Date, or infringes or
misappropriates, as applicable, such third party’s copyrights or
trade secret rights under applicable laws of any jurisdiction within
the United States of America, provided that Company promptly
notifies CrossLead in writing of the claim, cooperates with
CrossLead, and allows CrossLead sole authority to control the
defense and settlement of such claim. If such a claim is made or
appears possible, Company agrees to permit CrossLead, at
CrossLead’s sole discretion, to enable it to continue to use the
CrossLead Module or the Documentation, as applicable, or to
modify or replace any such infringing material to make it noninfringing. If CrossLead determines that none of these alternatives
is reasonably available, Company shall, upon written request from
CrossLead, cease use of, and, if applicable, return, such materials
as are the subject of the infringement claim. This Section 7 shall
not apply if the alleged infringement arises, in whole or in part,
from (i) modification of the CrossLead Module or the
Documentation by Company, or (ii) combination, operation or use
of the CrossLead Module with other software, hardware or
technology not provided by CrossLead, or (iii) related to the
Company Data.
8.

CONFIDENTIALITY.

8.1
Treatment of Confidential Information. Each Party
hereby acknowledges that during the performance of this
Agreement it may learn, receive or otherwise have access to
Confidential Information (as defined herein) of the other Party.
Each Party shall exercise the same degree of care to keep

confidential any Confidential Information of the other Party as such
Party exercises to keep confidential such Party’s own information
of like nature, but in no event less than a reasonable standard of
care, and each Party and its affiliates and its and their respective
employees, independent contractors, representatives and other
agents shall not disclose, use, publish or otherwise reveal, directly
or indirectly through any third party, any Confidential Information
of the other Party to any third party or to any of such Party’s
employees or agents that do not have a need to know such
Confidential Information for the purpose of exercising such Party’s
rights or performing such Party’s obligations under this Agreement.
8.2
Definition of Confidential Information. “Confidential
Information” means any confidential or proprietary information or
data of a Party or its affiliates (or its or their customers or licensees
or third-party contractors), whether oral or in writing, that are
designated as confidential or would reasonably be understood to be
confidential and proprietary, including technical, marketing, sales,
operating, performance, cost, know-how, research and
development, business and process information, computer
programming techniques, protected health information, nonpublic
personal financial information, personal data, and all recordbearing media containing or disclosing such information or
techniques.
8.3
Exceptions to Confidential Information. Confidential
Information shall not include information that (a) is now generally
known or available or which, hereafter through no act or failure to
act on the part of the receiving Party, becomes generally known or
available; (b) is rightfully known to the receiving Party on a nonconfidential basis at the time of receiving such information; (c) is
furnished to the receiving Party by a third party without restriction
on disclosure and without the receiving Party having actual notice
or reason to know that the third party lacks authority to so furnish
the information; or (d) is independently developed by the receiving
Party without reference to the Confidential Information of the other
Party.
A receiving Party may disclose any Confidential
Information that is required to be disclosed by operation of law or
by an instrumentality of the government, including any court,
tribunal or administrative agency; provided that, to the extent
permitted under applicable law, the receiving Party shall notify the
other Party prior to such disclosure (and if reasonably requested by
the other Party and at the other Party’s cost) shall assist the Party in
seeking to obtain a protective order or to otherwise minimize the
extent of such disclosure.
8.4
Use of Name. Each Party grants the other Party the
limited right to use its name and logo to identify it as a customer or
service provider, as applicable. Neither Party shall make any other
use of the other Party’s name, or disclose the terms of this
Agreement, without the other Party’s written consent.
9.

TERM AND TERMINATION.

9.1
Term. This Agreement will remain in full force and effect
while Company is authorized to use the CrossLead Platform.
9.2
Termination for Breach. Either Party may, at its option,
terminate this Agreement, or as applicable, an individual Order
Form or Statement of Work, in the event of a material breach by
the other Party. Such termination may be effected only through a
written notice to the breaching Party, specifically identifying the
breach or breaches on which such notice of termination is based.
The breaching Party will have a right to cure such breach or
breaches within thirty (30) days of receipt of such notice, and this
Agreement, or the applicable Order Form or Statement of Work
will terminate in the event that such cure is not made within such
thirty (30)-day period.

9.3
Termination for Convenience. Company may terminate
any Order Form or Statement of Work at any time, for any reason
or no reason upon thirty (30) days’ written notice to CrossLead.
9.4
Termination upon Bankruptcy or Insolvency. Either
Party may, at its option, terminate any Order Form or Statement of
Work immediately upon written notice to the other Party, in the
event (a) that the other Party becomes insolvent or unable to pay its
debts when due; (b) the other Party files a petition in bankruptcy,
reorganization or similar proceeding, or, if filed against, such
petition is not removed within ninety (90) days after such filing; (c)
the other Party discontinues its business; or (d) a receiver is
appointed or there is an assignment for the benefit of such other
Party’s creditors.
9.5
Effect of Termination. Upon any termination of any
Order Form or Statement of Work, Company will (a) immediately
discontinue all use of the CrossLead Modules and any CrossLead
Confidential Information; and (b) promptly pay to CrossLead all
amounts due and payable under this Agreement, including all
Expenses incurred by CrossLead prior to the effective date of
termination that have been committed or incurred in accordance
with the terms of this Agreement or the applicable Order Form
and/or Statement of Work.
9.6
Survival. The provisions of Sections 2.4, 3.4, 6, 7, 8, 9.5,
9.6, and 11 will survive the termination of this Agreement.
9.7
Suspension of Service. If Company fails to pay
undisputed amounts in accordance with the terms and conditions
hereof and the Order Form and/or Statement of Work, CrossLead
shall have the right, in addition to any of its other rights or
remedies, to suspend the SaaS Service or Consulting Service,
without liability to Company until such amounts are paid in full.
10.

DEFINITIONS. Certain capitalized terms, not defined
above, have the meanings set forth below.

10.1
“Access Protocols” will mean the passwords, access
codes, technical specifications, connectivity standards or protocols,
or other relevant procedures, as may be necessary to allow
Company or any Authorized Users to access the CrossLead
Module.
10.2
“Authorized User” will mean any individual who is an
employee of Company, authorized, by virtue of such individual’s
relationship to, or permissions from, Company, to access the
CrossLead Module pursuant to Company’s rights under this
Agreement.
10.3
“Company Data” will mean the data, media and content
provided by Company through the CrossLead Modules or as part of
any configuration or implementation services, including, but not
limited to, calendar data, Company survey data and recordings or
Company employee interviews.
10.4
“CrossLead Module” shall mean features and functions of
a specific module of CrossLead Platform ordered by Company
through an Order Form and provided by CrossLead by means of
access to the CrossLead websites, solely to the extent set forth and
further described in, and as limited by, the Order Forms executed
by the Parties.
10.5
“Order Form” shall mean a document signed by both
Parties identifying a given type of CrossLead Module to be made
available by CrossLead pursuant to this Agreement. Each Order
Form shall be agreed upon by the Parties as set forth in Section 2.1.
10.6
“Service Limit” shall mean CrossLead’s standard service
limitations related to particular CrossLead Module(s) as set forth in
CrossLead’s standard policies provided to Company from-time-to-

time or as otherwise identified in an Order Form. For example,
there are Service Limits on records, storage of Company Data, etc.
10.7
“Technical Assistance” shall mean the provision of
responses by CrossLead personnel to questions from Eligible
Support Recipients related to use of the CrossLead Module,
including basic instruction or tutorial assistance regarding the
features and functions of the CrossLead Module.
11.

GENERAL.

11.1
Non-Competition. Notwithstanding anything in this
Agreement to the contrary, (a) in no event shall CrossLead be
restricted from providing services that are competitive with, or
similar to, the services, for any third party; and (b) for the
avoidance of doubt, CrossLead shall be free to use the general
knowledge, skills and experience of its personnel, and any ideas,
concepts, know-how, and techniques and other intellectual property
rights that are acquired or used pursuant to this Agreement; in each
case provided that CrossLead does not use any Confidential
Information of the Company in breach of the terms of this
Agreement.
11.2
Assignment. Neither Party may assign or otherwise
transfer this Agreement or any of its rights and obligations
hereunder without the prior written consent of the other Party;
provided, however, that either Party may assign or otherwise
transfer this Agreement, upon notice to the other Party but without
the other Party’s consent, (i) to an affiliate, or (ii) to an entity that
purchases all or substantially all of such Party’s business or assets
to which this Agreement relates; further provided that the assignee
or transferee is capable of fulfilling the obligations of the assigning
or transferring Party under this Agreement. Any purported
assignment or transfer in contravention of this Section 11.2 shall be
null and void.
11.3
Contractor Relationship. CrossLead and its employees
and agents shall perform the services under this Agreement as
independent contractors. Nothing in this Agreement is intended or
shall be construed to create a partnership, joint venture, or
employer-employee relationship between Company and CrossLead
or any of its employees or agents.
11.4
Subcontractor. CrossLead may perform all or any part of
the services using one or more consultants or subcontractors,
provided that CrossLead shall remain responsible for the
performance of the services in accordance with the terms of this
Agreement.
11.5
Governing Law. This Agreement shall be governed by
and construed in accordance with the laws of the State of Delaware
without giving effect to the principles of conflict of law.
11.6
Severability. If any provision in this Agreement is found
by a court of competent jurisdiction to be invalid or unenforceable
to any extent, such finding shall not affect the other provisions of
this Agreement and the invalid or unenforceable provision shall be
deemed modified so that it is valid and enforceable to the
maximum extent permitted by applicable law.
11.7
Complete Agreement. This Agreement, together with all
Order Forms and Statements of Work attached hereto, represents
the entire agreement between Company and CrossLead with
respect to matters covered herein and supersedes all previous
representations, proposals, or agreements, whether written or oral.
To the extent there is a conflict between this Agreement and any
Order Form or Statement of Work, the terms of this Agreement
shall control unless the Order Form or Statement of Work expressly
states the Parties’ intent to modify the terms of this Agreement with
respect to that Order Form or Statement of Work.

11.8
U.S. Government End-Users. The software components
that constitute the CrossLead Module are “commercial items” as
that term is defined at 48 C.F.R. 2.101, consisting of “commercial
computer software” and “commercial computer software
documentation” as such terms are used in 48 C.F.R. 12.212.
Consistent with 48 C.F.R. 12.212 and 48 C.F.R. 227.7202-1
through 227.7202-4, all U.S. Government end users acquire the
CrossLead Module and the Documentation with only those rights
set forth therein.
11.9
Force Majeure. Except with respect to Company’s
payment obligations and each Party’s obligations under Section 8
(Confidentiality), neither Party shall be liable for failure to perform
obligations under this Agreement if the failure results from an act
of God, the act of a national, federal, state or local government
authority, fire, explosion, accident, industrial dispute, or any other
catastrophic or other similar event beyond such Party’s reasonable
control (collectively, “Force Majeure”). If CrossLead is affected
by an event of Force Majeure, upon giving prompt notice to
Company, CrossLead shall be excused from performance
hereunder on a day-to-day basis to the extent of the prevention,
restriction or interference resulting from such Force Majeure.
11.10 Conflict Resolution. Except where injunctive relief is
sought for breach of Section 2.4 (Ownership) or Section 8
(Confidentiality) or in order to comply with deadlines under
applicable law, neither Party shall commence a legal action or
proceedings with respect to any dispute, controversy, or claim
arising out of or relating to this Agreement (including any Order
Form or Statement of Work) unless and until, after applicable
notice and opportunity to cure, senior executives for both Parties
have met and discussed the matter in order to consider informal and
amicable means of resolution and either such meeting failed to
occur within fifteen (15) business days after receipt of written
request therefor or the meeting did not produce a mutually
satisfactory resolution of the matter.
11.11 Injunctive Relief. If either Party seeks injunctive relief for
breach of Section 2.4 (Ownership) or Section 8 (Confidentiality),
such Party may seek temporary and/or permanent injunctive relief
without the necessity of proving actual damages or posting a bond.
11.12 Notices. Any notice required to be given by either Party
under this Agreement shall be in writing and either (a) sent to the
mailing address of the other Party as set forth on the applicable
Order Form or Statement of Work (or such other address as such
Party may specify in a notice to the other Party pursuant to this
Section 11.12), or (b) sent by electronic mail to the electronic mail
address associated with the Company’s license if to Company, or to
legal@crosslead.com if to CrossLead. If delivered to a mailing
address, such notice shall be deemed to have been given upon (i)
actual receipt, (ii) the expiration of the fifth business day after
being deposited in the United States mails, postage prepaid, or (iii)
the next business day following deposit with an internationally
recognized overnight delivery service (e.g., Federal Express). If
delivered by electronic mail, any such notice shall be considered to
have been given on the delivery date and at the time reflected by
the time stamp.
11.13 No Waiver. No waiver or modification of any right or
remedy under this Agreement or of any provision hereof shall be
effective unless it is stated in writing and signed by the Parties and
no effective waiver of any right, remedy or provision of this
Agreement shall be deemed a waiver of any other, whether of a like
or different character.
11.14 Interpretation. Captions included in this Agreement are
for convenience only and are not to be used for purposes of
interpretation of this Agreement. The Parties agree that this

Agreement shall be fairly interpreted in accordance with its terms
without any strict construction in favor of or against either Party,
and that ambiguities shall not be interpreted against the drafting
Party. The words “including” and “includes” when used herein,
shall be deemed in each case to be followed by the words “without
limitation”; and the words “hereof,” “herein,” and “hereunder” and
words of similar import when used in this Agreement shall refer to
this Agreement as a whole and not to any particular provision of
this Agreement. Whenever the context may require, the singular
form of nouns and pronouns shall include the plural, and vice
versa.

